STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15,331
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of

Social Welfare that he was overpaid Food Stanp benefits.

FI NDI NGS OF FACT

1. The petitioner is an elderly man who |ives on

Soci al Security and SSI benefits totaling $567.91 per nonth.
He al so receives a Food Stanp benefit of about $60 per

nont h.

2. The petitioner has had a housi ng arrangenent since
May of 1993, in which he rents a roomand a bathroomin the
home of an elderly, disabled friend. He shares the living
roomand kitchen area with her. Prior to January of 1997,
hi s arrangenent was to pay her $65 per week in rent and to
take care of the fuel bills. The friend paid the other
utilities, including electricity and tel ephone.

3. Based on this information, the petitioner's Food
St anps had been cal culated by giving hima "full" standard
utility allowance of $318 per nonth for persons who pay al
of their utilities thenselves. This deduction reduced his
countabl e net income considerably, which figure increased
t he amount of Food Stanp benefits he could get.

4. The friend with whomthe petitioner lives is a
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di sabl ed woman who is al so dependent upon Medi caid and Food
Stanps. In |late 1996, the worker review ng the woman's
updat ed needs statenent called her and the petitioner and
informed themthat the rent he was payi ng her was meki ng her
over income for Medicaid benefits. They were advised that
the petitioner could pay the nortgage, taxes, and insurance
on the house directly to the providers and it would not be
considered inconme to the woman. |In that way, her Medicaid
eligibility could be preserved. The petitioner did begin to
pay those bills directly, which anbunt to about $286 per
nonth, and continues to do so. The two continued their
utility arrangenment nuch as before, with the petitioner
payi ng the fuel bill and the rubbish bill ($5 per nonth) and
his friend paying the electricity, tel ephone, and ot her
utilities.

5. I n Novenber of 1997, during a routine quality
control review, a determ nation was nade that the petitioner
had been receiving a "full™ utility allowance for Food Stanp
in error when he should have only received half of the
utility allowance because he and his woman friend split the
paynent of the utilities. (Apparently, the petitioner's
need statenments which he filed annually stated accurately
that he paid the fuel. No one picked up on the fact that he
did not claimto pay electricity or phone.) The
petitioner's eligibility for benefits was recal cul ated using

hal f the allowance, or $159, back to January of 1997. It
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was determ ned that he had been overpaid $573 in Food Stanps
because of the error. The petitioner does not dispute the
cal cul ati ons made by the Department as to the anounts he
recei ved and the amounts he shoul d have received.

6. The petitioner's Food Stanp all ot ment was adj usted
to reflect the change and in January of 1998, he was
notified that he had been determ ned to have been overpaid
$573 due to the Departnment's error. He was advised as to
ways he coul d repay the overpaynent, including a nonthly
reduction of his future Food Stanp benefits. He was told by
an enpl oyee of the Departnent that the reduction would be 5%
or $3 per nonth until the $573 was paid off. The petitioner
appeal ed this decision on January 12, 1998, and a hearing
was set for February 19, 1998. The matter was conti nued
several tines so the petitioner could consult with an
attorney and |l ater, because he was hospitalized.

7. The petitioner opposes the overpaynent because he
al ways told the Departnment the truth and feels he shoul d not
be penalized for its error. He enphasized that he |ives on
a low fixed income. He also seens to feel that this
over paynment occurred because of the advice he got fromthe
Departnment to pay the housing expenses directly to the
provi der rather than to his friend. The evidence does not
support that contention, however, as the petitioner's
utility paying arrangenent was never changed and has

remai ned the sane since 1993.
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ORDER

The decision of the Departnent is affirned.

REASONS

The Food Stanp regulations require that eligible
househol ds whi ch share utility expenses with other
i ndi vi dual s, including other Food Stanp househol ds, mnust
have their utility expenses prorated. |If the standard
utility allowance is used, as it was here, the proration
bet ween the two sharing households will be equal, that is,
"each would be entitled to one-half of the standard
al l omance.” F.S.M 273.9(d)(6)(vii). It appears that
failure to follow this regulation has resulted in the
petitioner getting Food Stanps to which he was not entitled
for sone tinme, perhaps years, since he has been allowed a
full allowance but has always shared utility expenses.

The petitioner has, because of the Departnent's error,
been overissued nore than $40 per nonth in Food Stanps
during the year preceding the discovery of the error or a

total of $573.' The Food Stanp programregul ations require

! No evidence was offered, nor could it have

appropri ately been done under confidentiality requirenents,
as to whether the petitioner's friend received the other half
of the utility deduction when her benefits were cal cul ated
during 1997. |If she received no utility allowance, it is
possi bl e that she was underpai d Food Stanp benefits during
this time. The petitioner may want to informhis friend that
she should ask for a review of her benefits during the same
period to assure that she got what she was entitled to.
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the Departnent to establish a claimagainst any overi ssuance
as foll ows:
The State agency shall establish a clai magainst
any househol d that has received nore Food Stanp

benefits than it is entitled to receive.

(2) Admnistrative Error d ains

A claimshall be handl ed as an adm nistrative
error claimif the overissuance was caused by
State agency action or failure to take action.

F.S.M 273.18(a)(2)

The State agency shall take action to establish a claim
agai nst any househol d that received an overi ssuance due
to. . . admnistrative error if the criteria specified
in this paragraph have been net. At a mninmm the
State agency shall take action on those clains for

whi ch 12 nonths or | ess have el apsed.

| nstances of adm nistrative error which may result
in aclaiminclude, but are not limted to, the
fol | ow ng:

-ii A State agency incorrectly conputed the
househol d' s i ncone or deductions, or otherw se
assigned an incorrect allotnent.

F.S.M 273.18(b)

For each nonth that a househol d received an

overi ssuance due to . . . admnistrative error, the
State agency shall determ ne the correct anmount of Food
Stanp benefits the household was entitled to receive.
The amount of the administrative error claimshall be
cal cul ated based, at a m ninum on the anmount of

overi ssuance which occurred during the 12 nont hs
precedi ng the date the overi ssuance was di scover ed.
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F.S.M 273.18(c) (1)

State agencies shall initiate collection action agai nst
t he household on all . . . admnistrative error clains
unless the claimis collected through offset.

F.S.M 273.18(d)(1)

St at e agenci es shall collect paynents from househol d
currently participating in the program by reduci ng he
househol d's food stanp allotnments. Prior to the
reduction, the State agency shall informthe household
of the appropriate formula for determ ning the anount
of food stanps to be received each nonth and the effect
of that formula on the household s allotnent (i.e., the
anount of food stanps the State agency expects will be
recovered each nonth

ii. Adnministrative Error daim

For admi nistrative error clains, the anount

of food stanps shall be the greater of ten

percent of the household' s nonthly all otnent

or $10 per nonth.

F.S.M 273.18g(4)
Under this regulation, the Departnent has the

obligation to recover overpaid anounts back to twel ve nonths
before the date the overpaynent was di scovered. This
over paynment was di scovered in Decenber of 1997, so al
benefits wongly paid out fromJanuary 1, 1997, through that
time must be recovered through some nmethod. The petitioner
has al ready received a notice regarding sone of the ways he
can pay back the overissuance. He was correctly advised
that one nmethod is through the recoupnent of a portion of
his Food Stanp benefits. |If the petitioner stays on Food

Stanps, the nethod will be reduction of his benefits unless

he can pay it sone other way. He was incorrectly advised
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t hat the anmpunt of reduction under that nethod would be 5%
of his allotnment? when the actual figure is 10% or $10,

whi chever is greater. Based on his current Food Stanp

al l ot rent the anount recovered would be $6 per nonth. The
regul ati ons do not allow for any exceptions based on
hardship or lack of fault. It nust be concluded that the
Departnment's determ nation that an overpaynent occurred is
correct and that such overpaynent is subject to mandatory
recovery under federal |aw

#H#H

2 Sonme confusion may have arisen because 5%is the

anount of recovery in ANFC over paynents whi ch occurred
t hrough adm ni strative error



